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Room for Discretion
Zoningchanges should be evaluated by more than their consistency
with the comorehensive olan.

n the United States,local governments contrcl the use
of land through zoning ordhances that prescribe lim-
itations on each parcel of land in a jurisdiction. Unless
subject to application for change, and subsequently
changed, zoning ordinances are static. Municipalities

are not required to ensure development feasibility of all
properties. Comprehensive plans, which identify and allo-
cate potential property development opportunities and
constraints, provide direction for zoning. Such plans are
not perfect, however, and were not intended to be so stat-
ic and inflexible as to inhibit change in response to un-
anticiDated communifv trends and nee<is.

The increasing tendency to give nearly exclusive weight
to the consistency of a zoning action with the compre-

hensive plan precludes the
plan from serving as a
flexible guide in the exer-
cise of discretion. In order
for zoning decisions to re-
flect consideration of
other important factors,
including regional needs,

not always evaluated in a com-
prehensive plan, such discretion is needed.

The Standard Zoning EnablingAct, which was passed
in 1924 and is the basis of most state zoning laws, provides
that zoning be "in accord with a comprehensive plan."
IArhen the issue arose as to what type of planning had to
be done to satisry that requirement, numerous courts re-
jected the requirement of a planning document or process.
When plans were adopted, courts often considered them
to serve as nonbinding guides. The requirement could have
been rendered superfluous by the interpretation that it
simply meant that zoning laws be reasonable. lncreasing-
ly, however, courts and legislatures require, appropriately,
that planning be conducted prior to and apart from the
enactment of zoning regulations. In many states, a plan,

once adopted, is no longer a guide. Instead, the compre-
hensive plan becomes a mandate or even the legal e<1uiv-
alent of a colstitution for future land use and develop-
ment within a community. Such quasi-constitutional status
gives comprehensive plans greater importance than envi-
sioned by early zoning proponents.

As a constitution for future land use and development
(as opposedto the advisory status originally intended), the
comprehensive plan raises the question ofwhat role zon-

ing is left to play.Ifthe comprehensive plan is raised to the
level of law by statute or judicial declaration, the validity
oflocal land use zoning decisions could depend solely on
whether they are consistent with the comprehensive plan.
The failure to conform to a comprehensive plan would
l n n m  
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While the trend has been in favor of comprehensive
plans having quasi-constitutional status and, therefore,
proving decisive in the evaluation ofland use reguiations,
the maionty rule currently does not require local govern-
ments to prepare a comprehensive plan separate from zon-
ing regulations. Examples of states not requiring a sepa-
rate comprehensive plan include Illinois and New York.
The Illinois enabling act prcvides that such"plans shallbe
advisoryand... shall not be construed to rcgulate or con-
trol the use of pdvate property in any waf' Accordingly,
under the majority rule, tl-le comprehensive plan is mere-
ly one factor considered in a zoning change decision or
court case. Some states such as Missouri, Montana, and
New ]ersey consider the comprehensive plan as a factor,
but not a decisive or exclusive one, in evaluating land use
regulations. The increasing number of states that give com-
prehensive plans <1uasi constitutional status in evaluating
land use iegulations include California, Florida, Oregon,
and Washington.In California, for instance, the state leg-
islature mandated consistency between zoning and the plan
such that a land use regulation inconsistent with the plan
is invalid or must be made to conform to the plan.

A comprehensive plan's disclosure of municipal ob-
jectives maybe necessary for equal treatment of similar-
ly situated property owners within the municipality. As
such, comprehensive plans serve a usef, function by pro-
viding some consistency and impartiality in local ad-
ministrative decisiors. The validity oflocal land use zon
ing decisions, however, should not be measured only by
their consistency with the municipal plan. A compre-
hensive plan may be just as arbitrary and irresponsible
as the municipal zoning ordinance if the plan reflects
nothing more than the municipality's arbitrary desires,
or is so fixed as tobe unresponsive to unforeseen or shift-
ing land use needs and preferences. Most state statutes
do not adequately define the requirements of a compre
hensive plan, or even require that theybe kept uP to date,
or specift how a comprehensive plan and zoning ordi
nance interrelate. So long as a community adheres to the
comprehensive plan, a plan is equally legally viable
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whether it is five, ten, 15, or 20 years old. Be-
cause plans can be whatever local govern-
ments want them to be, regional needs can
be ignored, regional growth and development
patterns distorted, and negative externalities
imposed on adjoining communities.

Inconsistency with the comprehensive plan
trumped all other ,udicially developed factors
when the board of trustees ofa northern Chi-
cago area suburb recendy overruled the com-
muniry's planning commission by denf ng a
developert request for a zoning change liom
office to residential use. The trustees did not

disagree with the results of an office market
study that found it would be years, if eveq be-
fore office space could be viably developed on
the site. Support for the finding included the
28 percent vacancy rate, obtainable rents well
below replacement costs, and, among other
competitive disadvantages, the fact that the site
was located in a jurisdiction with very high tax-
es, just across the street ftom one with low
property taxes. Vacant buildings or already
available sites for of6ce space in the low-tax
jurisdiction could accommodate at least ten
years' worth of robust demand.

Nor did tl.re trustees dispute the finding of
an acute need for housing for empty nesters,
which the developer proposed to provide, and
the absence of any vacant land in the com-
munity for residential uses. WhiJe zoning is
not required to ensure the development feasi-
bility of all properties in ajurisdiction, foster-
ing feasibil i ty is a proper purpose of zoning.
and in this case, rezoning of the site fiom of-
fice to residential use would have had that ef-
fect. The testimony of residents expressing
support for the project, including some who
wished to buy units for themselves or their
parents, was unusual, as was the absence of
objections from adjoining property owners
and the limited number of objections from
commrmity residents.

The board of trustees justified its opposi-
tion to the requested zoning change on the
grounds that it would be inconsistent with the
comprehensive plan. The board also was con-
cerned Lhat dre residential uses would not gen-
erate as much revenue as office uses would. If
it was feasible to develop office space. housing
for empty nesters-given the additional sales
and properry ta,re. it wou.ld have generdled-
would not have had an adverse fiscal impact. In
addition, notlvithstanding nearby residential
neighborhoods on the other side of the street,
the trustees felt that residens of the unis would
be isolated ftom tie rest of the community.

The justifications that the trustees used to
deny the zoning change, while not unusual,
and the sustainable legislative zoning reasons
for denial, are troublesome. The customarl
fiscal contention to justiry the resistance to res-
idential development implies that each mu-
nicipality has the right to reject an increased
number of residential uses simply because they
would require additional public services. This
practice by many Iocal govemments has caused
a housing shortage.

The denial of the zoning chalge precluded
fteedom ofchoice in a situation where the hous-
ing opportudtywould not have imposed harm
on others. As a result, the needs of empty-nester
households will not be met in the cornmunity.

The insistence that comprehensive plans
be consistent with zoning may rcflect the at-
titude that it is possible to eliminate the need
for zoning changes by developing a pedect,
long term plan for future development. In-
stead ofbecoming devices to control discre-
tion, such plans are used to eliminate it in a
growing number of states following the legal
precedent set in California. Unlike zoning,
which is static, a plan should be a flexible guide
lhal facil i tate" the exercise of discretion-not
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serve as a straitjacket.


